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- The MAILING DATE of this communication appears on the cover sheet with the correspondence address — 
Period for Reply 



A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) OR THIRTY (30) DAYS, 
WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 
Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1 .704(b). 

Status 

1 )KI Responsive to communication(s) filed on 27 March 2009 . 
2a )□ This action is FINAL. 2b)^ This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 

Disposition of Claims 

4) ^ Claim(s) 1 and 3-31 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) ^ Claim(s) 1 and 3-26 is/are allowed. 

6) |EI Claim(s) 27-31 is/are rejected. 

7) 0 Claim(s) is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) Q The specification is objected to by the Examiner. 

10) ^ The drawing(s) filed on 09 March 2004 is/are: a)^ accepted or b)D objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1.85(a). 
Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 

1 1) D The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-152. 

Priority under 35 U.S.C. § 119 

12) D Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 119(a)-(d) or (f). 
a)D All b)D Some * c)D None of: 

1 .□ Certified copies of the priority documents have been received. 

20 Certified copies of the priority documents have been received in Application No. . 

3.Q Copies of the certified copies of the priority documents have been received in this National Stage 
application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 



Attach ment(s) 

1) D Notice of References Cited (PTO-892) 4) □ Interview Summary (PTO-41 3) 

2) □ Notice of Draftsperson's Patent Drawing Review (PTO-948) Paper No(s)/Mail Date. . 

3) Information Disclosure Statement(s) (PTO/SB/08) 5 ) □ Notice of Informal Patent Application 
Paper No(s)/Mail Date . 6) □ Other: . 

'TOL-326 (Rev. 08-06) Office Action Summary Part of Paper No./Mail D 
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DETAILED ACTION 

Allowable Subject Matter 

1 . Claims 1 and 3 - 26 are allowed over the prior art of record. However, in view of 
recent notices in the Official Gazette regarding non-statutory subject matter, the 
examiner is compelled to make the following rejection. 

Claim Rejections - 35 USC § 101 

2. 35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of 
matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the 
conditions and requirements of this title. 

Claims 27 - 31 are rejected under 35 U.S.C. 101 because the claimed invention 
is directed to non-statutory subject matter. 

The specification at paragraph [0019] covers both non-statutory (signal) and statutory 
subject matter regarding the claimed machine readable medium, thus the claimed 
machine readable medium can be reasonably and broadly interpreted as an 
electromagnetic wave which is clearly non-statutory. A copy of the latest notice in the 
OG is provided below which recites possible amendments to overcome this rejection. 

Subject Matter Eligibility of Computer Readable Media 

The United States Patent and Trademark Office (USPTO) is obliged to give 
claims their broadest reasonable interpretation consistent with the 
specification during proceedings before the USPTO. See In re Zletz, 893 
F.2d 319 (Fed. Cir. 1989) (during patent examination the pending claims 
must be interpreted as broadly as their terms reasonably allow) . The 
broadest reasonable interpretation of a claim drawn to a computer readable 
medium (also called machine readable medium and other such variations) 
typically covers forms of non-transitory tangible media and transitory 
propagating signals per se in view of the ordinary and customary meaning of 
computer readable media, particularly when the specification is silent. 
See MPEP 2111.01. When the broadest reasonable interpretation of a claim 
covers a signal per se, the claim must be rejected under 35 U.S.C. § 101 as 
covering non-statutory subject matter. See In re Nuijten, 500 F.3d 1346, 
1356-57 (Fed. Cir. 2007) (transitory embodiments are not directed to 
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statutory subject matter) and Interim Examination Instructions for 
Evaluating Subject Matter Eligibility Under 35 U.S.C. § 101, Aug. 24, 2009; 
p. 2. 

The USPTO recognizes that applicants may have claims directed to 
computer readable media that cover signals per se, which the USPTO must 
reject under 35 U.S.C. § 101 as covering both non-statutory subject matter 
and statutory subject matter. In an effort to assist the patent community 
in overcoming a rejection or potential rejection under 35 U.S.C. § 101 in 
this situation, the USPTO suggests the following approach. A claim drawn 
to such a computer readable medium that covers both transitory and 
non-transitory embodiments may be amended to narrow the claim to cover only 
statutory embodiments to avoid a rejection under 35 U.S.C. § 101 by adding 
the limitation "non-transitory" to the claim. Cf. Animals - Patentability, 
1077 Off. Gaz. Pat. Office 24 (April 21, 1987) (suggesting that applicants 
add the limitation "non-human" to a claim covering a multi-cellular 
organism to avoid a rejection under 35 U.S.C. § 101) . Such an amendment 
would typically not raise the issue of new matter, even when the 
specification is silent because the broadest reasonable interpretation 
relies on the ordinary and customary meaning that includes signals per se. 
The limited situations in which such an amendment could raise issues of new 
matter occur, for example, when the specification does not support a 
non-transitory embodiment because a signal per se is the only viable 
embodiment such that the amended claim is impermissibly broadened beyond 
the supporting disclosure. See, e.g., Gentry Gallery, Inc. v. Berkline 
Corp., 134 F.3d 1473 (Fed. Cir. 1998). 

Response to Arguments 

3. Applicants' amendments and arguments with respect to the rejections of claims 
1-31 in the previous Office Action have been fully considered and are persuasive. 
Therefore, those rejections have been withdrawn. However, upon further consideration, 
a new ground of rejection is made as stated above. 



Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Harry S. Hong whose telephone number is (571) 272- 
7485. The examiner is normally off on Wednesdays. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Ahmad F. Matar can be reached on (571) 272-7488. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Harry S. Hong/ 

Primary Examiner, Art Unit 2614 

July 22, 2010 



